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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, rendered on August
30, 1994, at the conclusion of a two-day evidentiary hearing.?!

The hearing took place after a remand by the Board for further

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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proceedi ngs, NTSB Board Order EA-4187 (1994).2 The |aw judge
affirmed the Administrator's energency order® of revocation
chargi ng respondent with violations of sections 61.59(a)(2),
91.13(a), 135.243(a), 135.244(a)(2), and 135.297(a) of the
Federal Aviation Regulations ("FAR " 14 CF.R Parts 61, 91, and
135), and section 610(a)(2) of the Federal Aviation Act of 1958.%
The order (conplaint) alleged that on October 21, 1991,
respondent, while enployed at Pacific Coast Airlines, Inc. (PCA
acted as pilot-in-command (PIC) of a Piper 31-350, N59919 (a
mul ti-engine aircraft), on a Part 135 schedul ed, passenger -
carrying flight under Instrunment Flight Rules (IFR) from Catalina
| sland to Los Angeles International Airport (LAX). It is further
al | eged that respondent knew it was a regul arl y-schedul ed,
passenger flight and knew he was not qualified to act as PIC.
Yet, despite this know edge, he intentionally entered fal se
information into the aircraft | ogbook to make it appear that the
flight had been conducted under Part 91 of the FARs. Respondent,
however, maintains that he had not been the PIC, and that he had
honestly and reasonably believed it was a Part 91 flight. For
reasons stated bel ow, we deny respondent's appeal and adopt the

findings and concl usions of the | aw judge as our own.

’I'n that opinion and order, the Board reversed the decision
of Adm nistrative Law Judge Jerrell R Davis. The |aw judge had
di sm ssed the matter, finding that the Adm nistrator had failed
to establish a prim facie case.

3Respondent wai ved expedited review of the emergency order.

“See Appendix for text of the pertinent regul ations.
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The basic facts are as follows. PCA was a snmall comuter
airline operating under Part 135. On Cctober 21, 1991, PCA's
chief pilot, Bill Mtchell, called in sick and did not report for
work. He was the only PCA pilot at the tinme who held an airline
transport pilot (ATP) certificate and the only PCA pil ot
qualified to be PIC of a Part 135 scheduled flight. Therefore,
all the schedul ed Part 135 passenger-carrying flights had to be
cancel ed, including a flight scheduled to depart Catalina Island
at 4:15 p.m> According to the PCA reservations clerk, it was
her duty to informall passengers scheduled to fly PCA on Cctober
21 or the next several days that the flights had been cancel ed.
(Ex. R-23.) She was unable, however, to contact the three
passengers who had tickets to return from Catalina Island that
aft ernoon.

Meanwhi | e, respondent had come into the office to take care
of sone paperwork. He testified that when he arrived, another
PCA pilot, Constance MIler, asked if he would like to go with
her on a flight from Orange County, to Catalina, to LAX, and then
back to Orange County.® 1t is undisputed that both respondent

and MIller were qualified to act as SIC, not PIC, of a schedul ed

°As stated on the invoice for the tickets, PCA Flight 412
was schedul ed to depart Catalina Island on Cctober 21, 1991, at
4:15 p.m and arrive at LAX at 4:45 p.m (Exhibit (Ex.) C3.)

*aiginally, Ms. MIler had reported for work as second-in-
command (SIC) for Flight 412.
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| FR flight operated under Part 135.7 Respondent stated that when
he questioned the nature of the flight, MIller and others in the
office told himit was a nonrevenue, nonschedul ed flight operated
under Part 91. (Tr. Il at 84-85.) Both respondent and M| I er
were qualified to be PIC of a Part 91 flight. Respondent
testified that he did not discuss the flight with the owner of
PCA, Carl Stronmbitski. (Tr. at 82-83.)

Constance MIler testified that M. Stronbitski directed
respondent and her to take the flight, wth respondent as PIC
because he had nore flight tinme. Stronbitski further instructed
themto nmake sure their departure and arrival tines varied from
the scheduled tinmes, and not to take the passengers' tickets
until after landing at LAX.® (Tr. | at 551-54.) They arrived at
Catalina A rport about 4:15 p.m, picked up three passengers and
reported to the UNI COM operator that they were departing with
three revenue passengers.® (Ex. G8, C9.)

Respondent filled out the PCA Aircraft Flight and
Mai nt enance Log for the aircraft, listing hinself as PIC and

MIller as SIC, and describing it as a Part 91 flight. (Ex. CG1

'Each was al so qualified as VFR captain for Part 135
charters. (Tr. | at 46.) (CGtations to "Tr. |I" refer to the
hearing that took place on February 3-4, 1994; "Tr. Il" refers to
the hearing follow ng remand, August 29-30, 1994.)

8. MIller stated that, at the time, she and respondent
believed that if they did not take the passengers' tickets, it
woul d be a Part 91 flight. (Tr. | at 599-605.)

°According to the airport manager, the airport maintains a
record of the nunber of revenue passengers that are flown into
and out of Catalina Airport.
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R-24.) There is a discrepancy over whether this entry
(conprising one page of the | ogbook), admttedly nade by
respondent, is the first or the third version of the entry. The
Adm ni strator asserts that it is the third. As alleged by the
Adm nistrator, the first version indicated that the aircraft was
operated under Part 135 from Catalina to LAX, but the second
versi on was redone on Cctober 25 by Mtchell, at Strombitski's
request, to show that the flight was operated under Part 91.%°
Versions one and two presunably were destroyed. (Tr. | at 49-
53.)

Respondent, however, maintains there were only two different
entries, not three. He clains that the entry introduced into
evidence (Ex. CG1, R-24) is both the first and the third version
and that the copy made by Mtchell is the second. Yet, according
to Bill Mtchell's testinony, the first version of the |ogbook
page identified the flight as nunber 412, listed an ILS approach
and a half hour of IFR for each pilot, and was signed by
respondent. This information does not appear on Exhibit CG1, R
24.

In the initial decision, the |law judge found the follow ng:
1) the flight fromCatalina to LAX was operated under Part 135,
on an IFR flight plan; 2) respondent was the PIC of the flight
operation; 3) neither respondent nor Constance M|l er was

qualified to make the flight as PIC, 4) when he accepted the

®Thi s request was nade after FAA inspector John Col df |l uss
i ndi cated that he would be at PCA that day to performa base
i nspecti on.
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flight, respondent was aware that three fare-paying passengers
were at Catalina Airport, and that he and Ms. MIller were to pick
themup close to the scheduled flight time; 5) respondent
intentionally falsified the original entry in the flight |og,
after learning there was a question about the legality of the
flight, to conceal the fact that the flight had been operated as
a Part 135 flight; and 6) respondent acted in a reckless manner,
potentially endangering the lives or property of others, by
deli berately participating in a ruse to operate a 135 flight
wi thout a qualified pilot.

Bef ore di scussing the substantive issues of respondent's
appeal, we first nust address the Adm nistrator's Mtion to
Strike. In his appeal brief, respondent made several references
to the transcript of a prior hearing involving PCA* The
Adm ni strator now asks the Board to strike the statements "t hat
are supported exclusively by a citation to the PCA hearing
transcript that is not in evidence." Admnistrator's Amended
Motion to Strike at 1. In his Opposition to the Admnistrator's
Motion, respondent asserted that, clearly, Law Judge Geraghty
read the PCA transcript in preparation for respondent's hearing,
since he stated he had read all the transcripts of the prior
proceedi ngs. W disagree with this interpretation of the | aw

judge's statenent. Rather, our review of the record in the

1PCA' s operating certificate was revoked pursuant to an
energency order on Septenber 15, 1993. The order was affirned on
Cct ober 20, 1993, followi ng a three-day hearing where, anong
ot her things, the circunstances of the flight at issue in
respondent’'s case were discussed.
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i nstant case reveals that Law Judge Geraghty said, in the context

of a discussion of testinony fromrespondent's first hearing, "I

woul d note for the record, | have read all of the transcripts on
the prior proceeding." (Tr. Il at 6.) The |aw judge agai n nmade
a reference to respondent's first hearing, stating "I have read

through the transcript. The transcript was sonewhat confusing
because | think there was a |ot of extraneous material." Id. at
10. It seens evident that he is referring to the transcript
vol unes fromrespondent's first hearing, not the PCA hearing. '?
Contrary to respondent's assertion, the entire PCA
transcript is not per se part of the record in the instant case.
The PCA hearing was a conpl etely separate proceedi ng which
occurred before the energency order of revocation was issued to

respondent . 3

We therefore agree that the references to the PCA
transcript are inproper, except for sections that were
specifically admtted into evidence at the hearing, and grant the

Adm nistrator's notion.

2Respondent further argues that "[t]he best evidence of the
credibility of those w tnesses [whom Law Judge Geraghty did not
hear testify] is a conparison of their '"fornmer testinony' in the
PCA case with their testinony in the instant case."” Respondent's
Qpposition to Motion to Strike at 3. [If this is sonething which
respondent deened of value to his case, then the conparison
shoul d have been acconplished at the hearing by offering the
pertinent sections of the PCA transcript into evidence.

13Section 821.40 of the Board's Rules of Practice states
that "[t]he transcript of testinony and exhibits, together with
all papers, requests, and rulings filed in the proceedi ng shal
constitute the exclusive record of the proceeding." 49 C. F. R
Part 821.
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Regardi ng his appeal, respondent argues that his case was
prej udi ced because the | aw judge on remand i nposed a stricter
standard for the adm ssion of evidence than the |aw judge who
presided at the first hearing during the presentation of the
Adm nistrator's case-in-chief. W disagree. Law Judge Ceraghty
advi sed respondent at the start of the hearing after remand that
the transcript of the first hearing was replete with "extraneous

material,"” and the adm ssion of cunul ative evidence or irrel evant
testi nony woul d not be allowed. Respondent voiced no objection
and, certainly, the law judge's requirenent that the evidence be
relevant to the issues at hand cannot be faulted. In any event,

there is no indication in the record or the initial decision that
the law judge utilized, to support his decision, any evidence

fromthe first hearing that was inproperly admtted and

YgQpecifically, the law judge stated, "I follow the Board's
Rul es of Practice, | follow the Federal Rules of Evidence, as
nodi fi ed by Board precedent and adm ni strative procedure, which
is essentially a hearsay rule. Now |l intend to stick to that and
| amnot going to listen to irrelevant testinony or cumul ative
evidence." (Tr. Il at 10.)

Regardi ng his eval uation of hearsay evidence, the | aw judge
said that he would receive reasonabl e hearsay into evidence
"subject to weight to be attached.” (Tr. Il at 66.) He further
expl ai ned:

A witness' [s] statenent is better than oral hearsay....
A sworn statenment before a Notary Public, | give nore
credit than a statenent that's just witten out and

si gned because the person at |east swore to it. A
deposition, of course, is under oath, sane as the

W t nesses here, and live testinony, and that's the way
| go.... [A]nd double hearsay, | will not receive,
because [] there's no way | can judge that.

Id. at 67.
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respondent has not specifically identified any ruling that he
bel i eves may have prejudiced his case. |Indeed, as far as we can
di scern, Law Judge Geraghty, who anply supported his concl usions
wth citations to the record, weighed the testinony and evi dence
recei ved at both hearings under the same standard.®

Expandi ng his argunent, respondent asserts that the record
does not support the |l aw judge's decision and that Law Judge
Ceraghty's credibility assessnents differ "dramatically"” from
t hose made by Law Judge Davis. After review of the record and
the initial decision, we believe the | aw judge thoroughly
consi dered the evidence before him The evidence was nore than
sufficient to show that respondent did not have an ATP
certificate on Cctober 21, 1991, and was qualified only as SIC on
a schedul ed, Part 135 flight under |IFR, thus establishing the
vi ol ati ons of FAR sections 135.243(a) and 135.297(a). (Tr. 1 at
63, 286-87, 428; Ex. G 10, R 18.) Wile the only support offered
by the Adm nistrator for the 135.244(a)(2) charge regarding
operating experience was the testinony of FAA | nspector
ol df luss, we think this testinony, presumably based on his

know edge of the carrier's training records, was sufficient.?®

®'n addition, the evidence was eval uated "not by jurors
with little or no experience in the weighing of evidence, but by
an adm nistrative | aw judge experienced in discrimnating between
the credi ble and incredi ble, between trustworthy and
untrustworthy evidence.” Admnistrator v. Repacholi, NTSB O der
No. EA-3888 at 3 (1993).

%I nspect or Gol dfl uss, who was PCA' s princi pal operations
i nspector, stated that respondent had not conpleted the necessary
experience requirenments. (Tr. | at 429.)
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In this connection we note that respondent, aside fromtestifying
that he had nore than 50 hours of flight tine in that type of
aircraft and was rated in that aircraft (Tr. Il at 166), did not
substantiate his testinony or offer any reliable evidence, such
as a | ogbook, to show that the inspector's assessnent was w ong.

Under these circunstances, we cannot find that the | aw judge,
who appears to have credited the inspector's testinony over the
respondent’'s, erred in upholding this charge. In any event, it
has no bearing on the outcone of the case, as a finding of
intentional falsification alone warrants revocati on.

The crucial issues in the instant case rest on credibility
determ nati ons and evi dence conparisons, as the testinony of
several witnesses is irreconcilable. For exanple, Constance
MIler testified that she and respondent were instructed by PCA' s
owner to pick up the passengers but not to take their tickets
until arrival at LAX, and that respondent operated the flight
fromCatalina Island to LAX on an IFR flight plan; Bill Mtchel
testified that he spoke with Ms. MIler and respondent, who
stated that the owner threatened to fire themif they did not
take the flight; and the Catalina A rport manager stated that
N59919 picked up three revenue passengers on QOctober 21.

By contrast, according to respondent's testinony, he did not
speak to the owner and was not ordered to take the flight; he was
told by the personnel in the office and by Constance MI | er that
the flight was a nonrevenue, unschedul ed, Part 91 flight; he

coul d not renenber discussing tickets with Ms. MIller; though he
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filled out and signed the aircraft log as PIC, Ms. MIler "was
responsible for the flight";! he could not recall if they had
filed an IFR flight plan for the flight to LAX; and MIler flew
any |ILS approaches. Plainly, in order to render a decision, the
| aw judge was required to assess credibility and conpare the
probative val ue of the evidence introduced by both parties.!®
The | aw judge reviewed the transcript of the first hearing where
the Adm nistrator's case-in-chief was presented, listened to the
testi nmony of respondent and others at the hearing on remand, and
determ ned that the Adm nistrator proved by a preponderance of
t he evidence that respondent nmade an intentionally false entry in
the aircraft flight l1og.' Respondent has neither shown error in
the manner in which the | aw judge wei ghed and eval uated the
evi dence, nor denonstrated any basis for overturning his

credibility choices.

YUnder cross-exami nation, respondent summarized what he
told an FAA inspector in an interview about the Cctober 21

flight: "I think I told himI| was manipulating the controls and |
interpret that as pilot-in-conmmand, but | still think that
Constance MIler was responsible for the flight." (Tr. Il at

152.) Later, respondent's counsel stated that respondent had
already admtted that he was pilot-in-command, even though he may
have had m sgivings about it at the tinme. (Tr. Il at 154.)

BCredibility determinations will not be disturbed absent a
showi ng that they are arbitrary, capricious, or yield a result
i nconsistent with the overwhel m ng wei ght of the evidence.
Adm nistrator v. Smith, 5 NITSB 1560, 1563 (1986).

The el ements of intentional falsification are 1) a fal se
statenment; 2) in reference to a material fact; 3) made with
know edge of its falsity. Hart v. MLlLucas, 535 F.2d 516, 519
(9th Gr. 1976).
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Therefore, we find that respondent has not established any
error in the initial decision and adopt the findings and

concl usions of the |aw judge as our own.

ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is denied; and
2. The Administrator's order and the initial decision are
af firned.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.
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APPENDI X

8§ 61.59 Fal sification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or
records.

(a) No person may nake or cause to be nade-
2 Any fraudulent or intentionally false entry in any

| ogbook, record, or report that is required to be kept, made, or

used, to show conpliance with any requirenent for the issuance or

exercise of the privileges, or any certificate or rating under
this part.

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft 1n a careless or reckless
manner so as to endanger the life or property of another.

8§ 135.243 Pilot in command qualifications.

(a) No certificate holder may use a person, nor nmay any
person serve, as pilot in command in passenger-carrying
operations of a turbojet airplane, of an airplane having a
passenger seating configuration, excluding any pilot seat, of 10
seats or nore, or a multiengine airplane being operated by the
"Commuter Air Carrier"..., unless that person holds an airline
transport pilot certificate with appropriate category and cl ass
ratings and, if required, an appropriate type rating for that
ai r pl ane.

8§ 135.244 (perating experience.

(a) No certificate holder may use any person, nor nmay any
person serve, as a pilot in command of an aircraft operated by a
Commuter Air Carrier... in passenger-carrying operations, unless
t hat person has conpleted, prior to designation as pilot in
command, on that make and basic nodel aircraft and in that
crewrenber position, the follow ng operating experience in each
make and basic nodel of aircraft to be flown:

* *

* *

(2) Aircraft nultiengine, reciprocating engine-powered - 15
hour s.

8§ 135.297 Pilot in command: Instrunment proficiency check
requirenents.

(a) No certificate holder may use a pilot, nor may any
person serve, as a pilot in command of an aircraft under |IFR
unl ess, since the beginning of the 6th cal endar nonth before that
service, that pilot has passed an instrunment proficiency check
under this section adm nistered by the Adm nistrator or an
aut hori zed check pilot.
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8§ 610 of the Federal Aviation Act of 1958.

(a) It shall be unlawful -

* * * *

(2) For any person to serve in any capacity as an airman in
connection wth any civil aircraft, aircraft engine, propeller or
appl i ance used or intended for use, in air comerce w thout an
airman certificate authorizing himto serve in such capacity, or
in violation of any term condition, or limtation thereof, or in
violation of any order, rule, or regulation issued under this
title.



